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Current Lopics. 


\ E publish in this number of the Jour- 

NAL the first of a series of articles, 
which, taken collectively, will be entitled 
“The Law and Practice of Lis Pendens; 
Briefly Stated on Authority,” written and 
compiled by Major H. C. Whitney, author 
ot “ Life on the Circuit with Lincoln,’ and 
formerly an associate at the bar of that emi- 
nent man. This treatise was formulated with 
no original design of authorship or publica- 
tion; but was evolved from the necessities of 
a lawyers’ nisi prius practice, in a specific 
line, and thus discards theory almost entirely, 
and seeks to gather together in the briefest 
compass the dry, unrelieved principles of this 
important title, as they are sustained by 
authority in actual practice, therefore com- 
mencing, really, where the usual text-book 
ends. 

In 1873, and for twenty years subse- 
quently, the author, then a practicing lawyer 
in Chicago (in conjunction with his law part- 
ner, the late Chief Justice Scates), was en- 
gaged in an extensive and abstruse litigation 
about land titles in Wayne county, Illinois, 
growing out of these simple facts : (1) Wayne 
county, in 1859, mortgaged its swamp lands 
(100,000 acres) to secure payment of railway 
bonds; (2) the bonds were never paid; (3) 
the county then sold out the lands (equity of 
redemption) in detail, at different dates down 
to 1871, to 500 different purchasers; (4) in 
1865, a bill was filed by the bondholders to 
foreclose decree and sale in 1873; (5) but 
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pending the suit four amended bills were 
filed, from 1866 to 1870. From these simple 
facts there arose 200 suits in the lower State 
court, ten suits in the United States Circuit 
Court, three appeals to the State Supreme 
Court, and six appeals to the United States 
Supreme Court! More than the value of the 
land was consumed in litigation. Such is the 
fertility of human invention; such the hopes 
and illusions of the bar! 

The author says: “ Application of the prin- 
ciple of lis pendens came up in every possible 
phase and variety, and [ found myself 
obliged, in stress of information from classi- 
fied literature on that subject, to resort to 
original sources for knowledge, and classify 
it to suit myself. I thus was prepared to 
meet the various protean shapes in which 
the doctrine arose. 

“T do not mean to disparage any extant 
treatise; I only assert that I am satisfied as 
a practicing lawyer with the course I took. 

“The results of my research appear in the 
chapters which follow; and my opinion is 
that any practitioner with as urgent a neces- 
sity to apply the doctrine as extensively and 
variously as I did will do about as I did. 
Possibly this brochure may help him; I hope 
so.” 

This doctrine, whose foundation is a sin- 
gle, simple principal, easily comprehended, 
frequently becomes complex in its applica- 
tion, sometimes even palpably unscientific, if 
not, indeed, distinctly arbitrary; hence it is 
not so much attempted, in this little work, to 
enforce the raison d'etre, as to be faithful to 
the monitions of that controlling maxim, 
“ Ita lex scripta est.” 

We therefore conclude that this unpreten- 
tious work will be a vade mecum for the nisi 
prius bench and bar, by virtue of its utility 
for handy reference, and that for those who 
wish to delve deeper into the philosophy of 
the subject, students and lawyers alike, it 
will guide to authoritative sources of infor- 
mation. 


In appointing John T. Cook district attor- 
ney of the county of Albany, to succeed the 
late Eugene Burlingame, Governor Black 
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has done exactly the right thing. Mr. Cook, 
who had but recently begun his second term 
of service as assistant to Mr. Burlingame, 
had, during the illness of his chief, taken 
charge of the affairs of the office with con- 
spicuous ability, and was clearly entitled, 
from every point of view, to the promotion 
which the governor has conferred upon him. 
Mr. Cook’s appointment is particularly 
gratifying to the ALBANny Law JouRNAL, 
because of the fact that he was for several 
years one of its editors, in which capacity he 
exhibited the same ability, industry and in- 
tense application which has characterized 
his conduct of the office of assistant district 
attorney. That future events will fully prove 
the wisdom of his selection by the governor 
we have no doubt whatever. The appoint- 
ment holds until the next general election, 
in November, when a successor to the late 
Mr. Burlingame will be chosen by popular 
vote. We predict that at that time Mr. Cook 
will be the successful candidate. 


The courts of Ohio seem to be very wide 
apart in their views of the constitutionality 
of the law forbidding Sunday baseball. 
Judge Fisher, sitting in the Common Pleas 
of Clark county, has just held, in the case of 
ex-Mayor Good and Chief of Police R. 
Stewart Black, of Springfield, that the stat- 
ute is constitutional. While a game of base 
ball was in progress last summer, on Sunday, 
between the Springfield and Youngstown 
teams, the two officials refused to allow two 
deputy sheriffs to arrest the players. Affi- 
davits were then filed against Messrs. Good 
and Black, charging them with resisting an 
officer while in the discharge of his duty. 
Demurrers were filed by the attorneys ior 
the defendants on the ground that the law 
forbidding Sunday baseball was unconstitu- 
tional, and these demurrers were overruled 
by Judge Fisher. Contrary to the decisions 
of Judge Swartz, of Columbus (38 Bull. 271, 
281), and Judge Ong, of Cleveland (4 Nisi 
Prius, 327), Judge Fisher held that baseball 
comes under the statute covering Sunday 
sports, and is therefore a violation of that 
law, and that the law should be upheld for 





the physical and moral benefit of the com- 
munity. Judge Fisher points out that the 
validity of Sunday laws has been repeatedly 
sustained by the courts of Ohio, and he has 
been unable to find intimation in any of the 
subsequent decisions of the Supreme Court 
modifying the law as laid down in Bloom y. 
Richards, wherein it was held within the 
constitutional competency of the general 
assembly to require a cessation of labor and 
to name a day of rest. Judge Thurman, who 
wrote the opinion in that case, said that the 
statute was to be regarded as a mere munici- 
pal or police regulation, whose validity was 
neither strengthened nor weakened by the 
fact that the day of rest it enjoins was the 
Sabbath day. This doctrine has been as- 
serted and made the rule of action in every 
State in the Union except California, in Ex 
parte Newman (9 Cal. 502), which was sub- 
sequently disapproved in Ex parte Andrews 
(18 Cal. 679). Differ as we may on the ques- 
tion whether abstaining from labor on Sun- 
day is a religious duty, it is certain that 
legislatures have prescribed it as a civil duty. 
Judge Fisher cites People of New York v. 
Haynor (149 N. Y. 195), in which the court 
say: “ While questions have been raised as 
to noiseless and inoffensive occupations, that 
can be carried on by one individual without 
requiring the services of others, as well as 
to persons who observe the seventh instead 
of tHe first day of the week, still the rule is 
believed to be general throughout the 
Union, although not generally enforced, that 
the ordinary business of life shall be sus- 
pended on Sunday, in order that thereby the 
physical and moral well-being of the people 
may be advanced. The inconvenience to 
some is not regarded as an argument against 
the constitutionality of the statute, as that is 
an incident to all general laws.” 

Judge Fisher proceeds to apply these de- 
cisions to the case in point, and keeping in 
mind that it is a police regulation, he points 
out that the power is not limited to things 
the doing of which is “ per se” immoral or 
in the nature of a nuisance, but extends to 
everything temporal which the legislature, 
acting in good faith, believes would interfere 
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with the preservation of the day of rest, the 
peace, quiet and well-being of the people, 
the health and morals and general good. 
The court, he further says, has no right to 
assume that the legislature prescribed an act 
and made it an offense to be done on Sunday 
simply because it was Sunday —it is the 
business of the courts to assume that the leg- 
islature acted lawfully and in good faith. In 
the opinion of Judge Fisher the validity of 
the statute does not depend either upon 
whether the thing prescribed is a noisy or a 
quiet pursuit, carried on in a private man- 
ner — absolute prohibition means absolute 
prohibition. Nor is it essential to the valid- 
ity of the act that those who conscientiously 
observe the seventh day of the week as their 
Sabbath should be excepted from its opera- 
tion. Such exceptions are frequently made, 
but when not made the failure to make them 
in no way affects the validity of the statute, 
and those who believe in the seventh day as 
the Sabbath must suffer the inconvenience 
for the general good. 


The sixth summer term of the College of 
Law of Cornell University will begin on the 
5th of July next, and continue for six weeks, 
ending on August 13. One hundred and 
five lectures will be given, including courses 
on contracts, torts and equity, by Prof. Huff- 
cut; on criminal law, corporation law and 
evidence, by Prof. Pound, and on civil pro- 
cedure, real property and will, by Special 
Lecturer Newman. Special courses in other 
subjects will be given if applied for by a suf- 
ficient number of students. The courses of- 
fered are open to all persons who may desire 
to take advantage of them, no preliminary 
examination being required. It has been 
found by experience that these summer 
courses are of special advantage to the fol- 
lowing classes of persons: First, those who 
are preparing for bar examinations in New 
York or elsewhere ; second, those who desire 
an outline survey of the general field of law, 
together with a discussion of the leading 
principles, authorities and cases, before en- 
tering upon the more detailed study required 
for admission to the bar; third, students in 





law schools who wish to review the main 
subjects of their course before presenting 
themselves for final examination; fourth, 
young attorneys who feel the need of further 
preparation and desire to spend a summer 
vacation in systematic study. There is no 
teason to doubt that this year’s summer iaw 
school at Cornell will prove even more use- 
ful than those of past seasons, and the 
ALBANy Law JourRNAL wishes the promot- 
ers abundant success in their disinterested 
efforts. 


The knotty questions which the courts are 
called upon to wrestle with cover a very 
wide range. Among the novel and petplex- 
ing ones lately presented was the decision of 
the query, “ What constitutes a first-class 
funeral?”’ At the last term of the Orphans’ 
Court, Philadelphia, Judge Ashman had tliis 
question before him in the settlement of the 
estate of a domestic servant who died in No- 
vember, 1896, in which proceeding the court 
disallowed, in part, a bill of $585.90 for 
funeral expenses. The court said: 

“The question happens in this instance to 
be very sharply defined, because no doubt 
exists as to the decedent’s social status, nor 
as to her pecuniary means. Her position was 
that of a domestic servant, and her tortune 
consisted of $1,167.36 in cash in the savings 
iund, together with clothing, household fur- 
niture and an umbrella, which was valued 
altogether at $3.25. Her funera! cost 
$810.90. Her surviving sister and brothers 
complain that this expenditure evinced a 
want of economy in the administrator, by 
which their several shares in the estate will 
be reduced to the meagre sum of $41.57, 
with a further diminution from counsel fees. 
Several undertakers were called by the ac- 
countant as experts to define the qualities of 
a first-class funeral. Their testimony was 
even more vague than that which is usually 
given by experts. One of them divided all 
funerals into two classes. He said: ‘ There 
are funerals and there are funerals,’ but he 
did not say whether, in his opinion, this 
funeral belonged to the first or second of 
these divisions. The exceptants, in order to 
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provide materials for the judgment of the 
experts whom they also produced, opened 
the grave of the decedent more than a year 
after the interment and exhumed the coffin, 
and the casket and its contents, exclusive of 
the corpse, were duly appraised. The pros- 
pect afforded by this proceeding is not reas- 
suring to future decedents. The church, as 
it did here, may offer up prayers for the re- 
pose of their souls, but neither the church 
nor the State can secure the repose of their 
bodies when the bill of an undertaker is at 
stake.” 

After dwelling on various particulars, 
Judge Ashman continued: 

“But the real question is one of good 
faith. The accountant was administrator, 
and it was no part of his official business to 
make money out of his trust. It is unpleas- 
ant to be compelled to make these criticisms, 
and still more unpleasant to be forced to act 
upon them, but under the evidence which 
was submitted the largest allowance which 
can reasonably be granted for the expenses 
of the decedent’s burial, exclusive of the sum 
paid for masses, which will stand, is $200.” 


Mr. L. B. Proctor’s admirable sketch of 
Martin Grover, which constituted the lead- 
ing feature in the issue of April 9th, has 
already received many compliments from 
distinguished members of the profession 


throughout the country. Among others 
who have written in high praise of it is 
former Judge Robert Earl, of the Court of 
Appeals, who sat on the bench with Judge 
Grover for a number of years, and enjoyed 
close intimacy with him. Judge Earl voices 
the general opinion in saying that the article 
constitutes a valuable contribution to the 
biographical history of the State. 


Hotes of Cases. 


Contributory Negligence — Working in Place 
of Danger — Assurance of Correction of Risk. — 
In Hannagan v. Smith, the New York Svpreme 
Court, Appellate Division, First Department, de- 
cided that a workman who continues his labor in 
a place seen and known to him to be dangerous 
under a promise that it will be made secure, is not 
free from negligence, if he should be injured. 





This was an appeal from judgment on nonsuit 
and the refusal of a new trial. Action of negli- 
gence for personal injuries, because of being put 
to work in an unsafe place. Plaintiff was a hod- 
carrier on defendant’s work, and was injured by 
bein, struck by a piece of brick falling between 
floor beams. The hods were lifted by a ladder 
machine on which they were hung. Though the 
defendant was about the building almost daily, his 
representative or foreman, White, hired the men 
like plaintiff, and had charge of their work. Com- 
plaints had been made to White that the place was 
insecure, and two days before the accident, in 
September, 1892, plaintiff called White's attention 
to the insecurity, and he told him to go ahead, 
that he would have the flooring planked over and 
would make it all right; that he would have the 
scaffold men protect the place and have it done 
right away. Other workmen had had like talks 
with White. 

The court (O’Brien, J.) said in part: “ Upon 
the evidence in the case, it was for the jury to de- 
termine whether the defendant was guilty of negli- 
gence. The real question, however, is whether 
the defendant himself was negligent, and whether 
he showed himself to be free from contributory 
negligence. He knew as well as his employer the 
danger he was in. It was apparent, and he con- 
tinued to work, relying upon the assurance, not 
that there was no danger or that it had been obvi- 
ated, but that at some future time the foreman 
would furnish protection against danger. It, there- 
fore, appears that, with knowledge that this had 
not been done and that the place was dangerous, 
the plaintiff continued his work. Here the plain- 
tit! was not free from negligence, and he cannot 
recover. The cases in 21 App. Div. 592 and in 28 
Hun, 314, were decided under this rule: ““ When 
there is apparent danger in the calling or employ- 
ment, and notwithstanding the exhibition of it by 
facts and circumstances, the employer assuring 
the employee that there is no danger, and an in- 
jury results, the most liberal rule that the em- 
ployer can expect is to have the question of 
contributory negligence submitted to the jury. 
These authorities do not apply here.” Judgment 
affirmed. 


Master and Servant — Vice-Principal — Fellow- 
Servant. — Much of the confusion and contrariety 
which mark judicial dissertations upon the doc- 
t-ine of fellow-servantcy might be avoided by the 
courts did they but intelligently distinguish the 
terms co-employe and fellow-servant. While it is 
true in a broad and general sense, that all serv- 
ants of a common master are, without reference to 
position, grade or distinction, co-employes, they 
are not necessarily fellow-servants within the 
meaning of that term as it is employed in the 
rule which exempts the master from liability for 
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injuries resulting from the negligence of a fellow- 
servant. Chief Justice Jackson, in Factory Co. v. 
Speer (69 Ga. 137), draws this distinction clearly 
and strongly: “ A corporation acts only through 
its agents, and, unless responsible for their acts, 
is wholly irresponsible. The agent who represents 
the corporation, as master over other employes, 
for the time is in the shoes of the corporation, 
and whether they fit him, and he wears them with 
propriety or not, is their concern, for the reason 
that the corporation employs him, and puts others 
under him, as a skilled and prudent manager. It 
is negligent if it fail to employ such a one be- 
cause those others under him must be subject to 
his orders and obey his directions, or the great 
purpose and end of their creation, to wit, organ- 
ized and systematic labor and its fruits are at an 
end. If, from the negligence of this quasi-master, 
this locum tenens, unmixed with negligence of his 
own, another servant or employe of the corpo- 
tation is hurt, it must logically follow that the 
corporation is responsible, or can be held respon- 
sible, for no carelessness at all. From the presi- 
dent and general superintendent down to the 
smallest child who labors day or night, all the 
servants of this creature of the law, this imper- 
sonal entity, are co-employes, differing only in 
the character of their work and the amount paid 
them for it. If no co-employe can recover for the 
negligence of another, it must follow that no serv- 
ant of a corporation can recover from it, no mat- 
ter what it does, for it does nothing except by an 
employe. It would be thus to except corporations 
from the rule that a master is responsible to his 
employes for torts, and careless and reckless dis- 
regard of life and limb. It would be to endow 
the artificial person with powers which no natural 
person can possess, and to grant that artificial 
creature immunities which no one of its creators 
can enjoy himself. It cannot be good law.” Co- 
employment should not be, as it is in this jurisdic- 
tion, made the test of fellow-service. — Chicago 
Law Journal. 

Partnership Name — Right to Use. — In the re- 
cent case of Bagby & Rivers Co. v. Rivers, the 
Court of Appeals of Maryland held that a con- 
tinuing partner, who has acquired the right to use 
the name of a retiring partner, has not the right, 
either by a grant in express terms or by legal in- 
ference arising from the purchase of the good-will 
of the old firm, to assign the use of the retiring 
partner’s name to a corporation formed for the 
purpose of continuing the same business. The 
court said, in part: “ Where the contract is for the 
sale of or the right to use a fictitious name, or a 
trade name, or a trade-mark, or a corporate name, 
though composed of individual names, or where 
the good-will of a business includes the right to 
use names of that character, then such right is as- 





signable by the purchaser and follows the business. 
But where the contract merely gives to one per- 
son the right to use the name of another, as in 
this case, such right is personal, and in the ab- 
sence of an express stipulation, cannot be assigned 
or transferred by a purchaser to a third party.” 
An injunction was granted to restrain the corpo- 
tation from the use of the name. 


WHAT CONSTITUTES BAGGAGE WITHIN 
THE MEANING OF THE LAW. 


M\HE right to the carriage of personal belong- 

ings as incidental to the money paid by a pas- 
senger for transportation to any given point arose 
originally from concessions made by common car- 
riers to meet competition and attract attention 
of the public to its facilities for meeting the public 
demands. 

Once conceded, this right has become a settled 
adjunct to the right enjoyed by the public to the 
conveniences of rapid transportation upon the 
payment of certain tolls, and this right is now en- 
forceable at common law. 

In many of the States legitimate sanction and 
definition has ‘been given this right. The right 
to have his “ ordinary baggage’”’ follow or accom- 
pany him, upon the consideration of his having 
purchased a ticket over a certain line of transporta- 
tion, is guaranteed to the passenger by legislative 
action. 

Definition of the Term. — Ordinary baggage or 
personal baggage has been defined by good au- 
thority (see Century Dict., Anderson’s Law Dict.) 
as that which is immediately necessary, or ulti- 
mately to become so, for the personal comfort and 
convenience of the passenger upon his journey, 
and is made wp of two elements, viz., those things 
which may become immediately necessary and 
depending upon the exigencies of a particular 
case, and secondly, such things explicitly named, 
as ‘bags, trunks, valises, satchels, packages or other 
receptacles in which things are to be put before 
they can be deemed baggage. As to the more 
indefinite kind or character of baggage, viz., that 
which is to become so, depending upon the ulti- 
mate necessity of the case, the pending principle of 
interpretation seems to be found in the leading 
case of Macrow v. Great Western Railway Co. 
(6 Queen’s Bench L. R. 612). And the same defi- 
nition was affirmed and adopted by the United 
States Supreme Court (see Railroad v. Fraloff, 
110 U. S. 24). 

Lord Cockburn, in the case of Macrow v. Gt. 
Western Ry., supra, giving the opinion of the 
court, said: “We hold the rule to be, that whatever 
the passenger takes with him for his personal use 
or convenience, according to the habits of the 
particular class to which he belongs, either with 
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reference to the immediate necessities, or the ulti- 


mate purpose of the journey, must be considered 
as personal baggage.” 

Of course, other things may become baggage 
within the meaning of the legal term, if accepted as 
such by the carrier. (See Hutchinson on Car- 
riers, sec. 685; Elliott on Railroads, vol. iv, secs. 
1646-1649; Hudston v. Ry. Co., 4 Queen’s Bench 
Law Rpts. 366; Whitmore v. Steamboat, etc., 20 
Mo. [L. C.] 518; Spooner v. Railway, 23 Mo. App. 
403; Blumantle v. Fitchburg Ry. Co., 127 Mass. 
322; Stoneman v. Erie Ry. Co., 52 N. Y. 429; 
Perley v. N. Y. Central Ry. Co., 65 Id. 375; Bow- 
ler and Benedict Co. v. Toledo, etc. Ry. Co., 10 
Ohio Cr. Ct. Rep. 272; Ambach v. Toledo, etc. 
Ry. Co., 10 Ohio Cr. Ct. Rep. 490; Chicago, etc. 
Ry. Co. v. Conklin, 32 Kan. 55, 16 Am. & Eng. 
Ry. Cases, 116; Ft. Worth, etc. Ry. Co. v. Rosen- 
thal Mill. Co., 29 S. W. Rpts. 196 [Tex. App.]; 
Oakes v. North. Pac. Ry. Co., 20 Oregon, 393; 
Hannibal, etc. Ry. Co. v. Swift, 14 Wall. [U. S.] 
262; Hellman v. Holaday, 1 Wool. [U. S.] 365; 
Central Trust Co. v. Wabash, etc. Ry. Co., 39 Fed. 
Rep. 417; Gt. North. Ry. Co. v. Shepherd, 7 Eng. 
Ry. Cases, 310.) 

There is no distinction as to meaning between 
the terms baggage and luggage. The use is a mere 
matter of election or taste, displayed by the Ameri- 
cans on the one hand and Europeans on the other. 
The courts treat the terms as synonymous. 

The court in the case of Oakes v. North. Pac. 
Ry. Co. (20 Oregon, 392), in defining the terms 
baggage and luggage, treated them as equivalent 
in meaning, but found it difficult, if not impossible, 
to define with accuracy the meaning of the terms 
within the rule of the carrier’s liability. But 
acquiesced in the definition of the court as laid 
down in the case of Macrow v. Gt. Western Ry. 
Co., supra, and the opinion of the United States 
court in Railroad Co. v. Fraloff (100 U. S., p. 24). 

In an eminent authority (Story on Bailments, 
sec. 499), we find baggage defined as follows: 
“ By baggage we are to understand such articles of 
necessity or personal convenience as are usually 
carried by passengers for their personal use, and 
not merchandise or other valuables, although car- 
ried in the trunks of passengers, which are not de- 
signed for any such use, but for other purposes, 
such as sale or the like.” 

Although the courts of this country are substan- 
tially in accord as to the latitude of the term bag- 
gage, there are constantly arising cases, induced 
by the many inventions of the times, calling for 
the recognition of an enlarged meaning of the 
term to meet the requirements of an age of prog- 
ress in the arts and sciences. 

The spirit of conflict between corporations of 
the character of common carriers and the people, 
especially such aggressive people as the governor 
of Michigan and others, goes merrily on, and from 





the small beginning, when the companies volun- 
tarily offered to carry free the immediate personal 
effects of a passenger, they are now asked to carry 
his dog, his baby carriage and his bicycle. (See 
Higdon v. Kan. City, etc. Ry. Co., 94 Ala. 286; 
State ex rel., etc. v. Mo. Pac. Ry. Co. [Missouri 
Ct. App. Dec., May 18, ’97]). 

In the case of Macrow v. Gt. West. Ry. Co., 
before referred to, the court, in addition to the 
quoted text above, says: “ This would include not 
cnly all articles of apparel, whether for use or 
ornament, but also the gun-case or the fishing 
apparatus of the sportsman, the easel of the artist 
on a sketching tour or the books of a student, and 
other articles of analogous character, the use of 
which is personal to the traveler, and the taking of 
which thas arisen from the fact of his journcying. 
On the other hand, the term ‘ ordinary luggage,’ 
being thus confined to that which is personal to 
the passenger, and carried for his use or con- 
venience, it follows that what is carried for the 
purpose of business, such as merchandise or the 
like, or for larger or ulterior purposes, such as 
articles of furniture or household goods, would 
not come within the description of ‘ ordinary lug- 
gage,’ unless accepted as such by the carrier.” 

As to what construction shall be put upon the 
meaning of such terms as “ personal convenience ” 
depends, of course, upon the class in society to 
which the passenger belongs, and the extent of the 
journey and its purpose, and various are the de- 
cisions thereon. “It depends largely upon the 
habits, manners and customs of the people of the 
section of the country in which the question arises, 
as well as the profession, rank and conditioa of the 
passenger, the length of the journey, aid the pu-- 
poses for which it was undertaken.” (W 920d on 
Railways, vol. iii, sec. 401; see also Dunlap v. Jnt. 
Steamb’t Co., 98 Mass. 371; Parmelee v. Fischer, 
22 Ill. 212; Gleason v. Goodrich Transp. Co., 32 
Wis. 85; New Orleans, etc. Ry. Co. v. Moore, 40 
Miss. 39; Hirschsohn v. Hamburg-Am. Packet 
Co., 34 N. Y. Supr. Ct. 521; contra held in Con- 
noly v. Warren, 106 Mass. 146; Ouimet v. Hen- 
shaw, 35 Vt. 605; Glovinsky v. Cunard Steamship 
Co., 4 Miscel. Rpts. [New York City Ct.] 266; 
Miss. Cent. Ry. Co. v. Kennedy, 41 Miss. 678; 
Smith v. Cincinnati Ry. Co., 2 Ohio [U. S.], 29, 
3 Ohio Dec. 192; Texas, etc. Ry. Co. v. Ferguson, 
1 Tex. App. Civ. Cas., sec. 1253; Macrow v. Gt. 
West. Ry. Co., 6 Queen’s Bench [L. R.], 612; 
Mauritz v. New York, etc. Ry. Co., 23 Fed. Rep. 
765; Gathman v. Hamburg-Am. Packet Co., 127 
Ill. 598; Pettigrew v. Barnum, 11 Md. 449.) 

In the recent case, State ex rel., etc. v. Mo. Pac. 
Ry. Co. (St. Louis Court of Appeals), decided 
within the past year, May, ’97, it was sought by 
plaintiff to get a peremptory mandamus requiring 
the said railway company to carry his bicycle as 
personal baggage. The court, in an able and ex- 





THE ALBANY LAW JOURNAL. 


263 























haustive opinion, held this modern adjunct of 
convenience not to come within the rule laid down 
in the case of Macrow v. Gt. West. Ry. Co. Tihe 
Missouri court held the bicycle to belong to the 
class of vehicles, and subject to the payment of 
freight tolls. In the absence of an express statute, 
Judge Bond, in this Missouri bicycle case, holds 
that bicycles were not intended to be included 
among the articles generally enumerated as those 
necessary to the personal convenience and com- 
fort of passengers while in transit, no more so than 
the carriage or sleigh, though at the end of the 
journey they may become so. These belong to a 
distinct class of conveniences. They are cumber- 
some, and should be classed as luxuries, although 
perhaps in particular cases the bicycle may be re- 
garded as actually necessary to a person’s business. 
The progress of modern inventive genius and the 
popular will of the people are demanding much 
concession on the part of transportation compa- 
nies. In some cases the transportation companies 
are anticipating legislative action concerning the 
carriage of the “wheel,” as it is mow styled, and 
they are so generally in use in some sections as to 
be almost regarded as a part and parcel with a 
man’s personal outfit. In Michigan, for instance, 
the railway companies, at least some of them, 
carry the bicycle as a part of a passenger’s per- 
sonal baggage. This is a mere concession, how- 
ever. That they do not properly come within the 
rule that requires common carriers to carry them, 
as incidental to the purchase of a ticket, is, or 
should be, conceded. 

Having in the above examined into the defi- 
nition and meaning of ithe terms used as ordinary 
er personal baggage, we now proceed to discuss 
what is baggage within this meaning, and the rule 
ot practice. 

What Is Baggage. —In determining what shall 
constitute baggage entitled to be carried by the 
pasenger for his convenience and comfort as well 
as entertainment, we must be guided by the rule 
as laid down in the case of Macrow v. Great West- 
ern Ry. Co., which has been referred to before in 
this paper. 

It is not the intention in this paper to cite every 
case ‘bearing upon the subject, without regard to 
its importance, but rather to cite and discuss 
briefly those cases wherein application of the rule 
was made to important and unusual conditions. 

If the rule governing passengers’ rights to ordi- 
nary baggage was held to apply only to those 
things necessary for immediate personal comfort 
and convenience, and no feature of ultimate con- 
venience or necessity was a recognized component 
factor of the right, then no such case as the Mis- 
souri bicycle case, nor the Alabama dog case, 
would ever come up to trouble the higher courts. 
As it is, the rule will be subjected to the testing 
influences of a progressive active age, and pos- 








sibly be made to expand like the enlarged concep- 
tion of equity jurisprudence. 

Whatever is necessary for the immediate per- 
sonal comfort and convenience of persons travel- 
ing will go as ordinary baggage, within certain 
limits, of course; that is, as to quantity and usage. 
Such articles as beds, bedding, household utensils, 
wearing apparel and the like, necessary for imme- 
diate use, classed as ordinary baggage. (Hirsch- 
sohn v. Hamburg-Am. Packet Co., 34 N. Y. 
Superior Ct. 521.) 

But if this bedding is packed away and not in 
use or needed for immediate use, the Massa- 
chusetts court (Connolly v. Warren, 106 Mass. 
146) holds that it may not be so classed; nor would 
a bedquilt packed in a trunk, and not in actual use 
on the journey, be classed as baggage. (Hardway 
v. St. Louis, etc. Ry. Co., 17 Ill. App. 321.) 

Where more of this sort of personal baggage 
than is necessary for immediate personal use is 
carried it will not be classed as baggage under the 
rule as established in the case of Macrow v. Gt. 
Western Ry. Co., although in the cases above cited 
(Ouimet v. Henshaw, 35 Vt. 605; Parmalee v. 
Fischer, 22 Ill. 212) a greater amount was per- 
mitted in the case of emigrants with families. 
These two latter cases stand by themselves as ex- 
ceptions to the rule, and can only be harmonized 
with the decisions of other courts holding to the 
rule, upon the ground that in the particular section 
of the country where the action was brought pas- 
sengers of this class usually carried such things as 
baggage, and the carrier accepted such passengers 
and their baggage with such knowledge. 

The American courts have followed the rule in 
the case of Macrow v. Gt. West. Ry. Co. in limit- 
ing passengers carrying household goods as bag- 
gage to those articles and quantity immediately 
necessary to personal convenience and comfort. 
In the New York case (Mauritz v. N. Y., etc. Ry. 
Co., 23 Fed. Rep. 765) the court said: “ As to bed- 
ding and bed furnishings not intended for use on 
the journey, curtains, tablecloths and covers, 
books, pictures and albums, they come under the 
head of household goods and not personal bag- 
gage, and cannot be recovered for.” 

The greatest difficulty about this sort of bag- 
gage in the application of the rule seems to be 
found in applying it to the ultimate necessity char- 
acter of the question. It is not so difficult to 
determine what is necessary baggage for the per- 
senal comfort and convenience of the passenger 
while actually en route, as to determine the same 
question when at the end of the carrier’s liability 
for transportation. The better rule seems to be 
that common carriers are not liable for articles not 
transported to supply the immediate needs of the 
passenger while on his actual journey, unless, of 
course, ‘the articles are accepted and carried as 
such by the carriers or their agents. A reasonable 
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amount of baggage by common usage is deemed 
as included in the fare of the passenger. But this 
right by usage may be abused, and articles sought 
to be carried by the passenger with him as per- 
sonal baggage which common usage does not 
recognize. 


The courts have held that dogs may not be car- 


ried as personal baggage; that common carriers 
need not accept the same, at their option. (See 
Cantling v. Hannibal, etc. Ry. Co., 54 Mo. 385; 
Honeyman v. Oregon, etc. Ry. Co., 25 Am. & 
Eng. Ry. ‘Cases, 380; St. Louis, etc. Ry. Co. v. 
Hanks, 78 Tex. 300; Higdon v. Kansas City, etc. 
Ry. Co., 94 Ala. 286.) 


Merchandise of all sorts is now generally recog- 
nized as excluded from the rule, and is subject to 
freight or special rates. 


Passengers traveling with hunting outfits are 
entitled to have the outfit go as personal baggage 
within reasonable bounds. (Davis v. Mich. So. 
Ry. Co., 22 Ill. 278; Chicago, etc. Ry. Co. v. Col- 
lins, 56 Ill. 212; Davis v. Cayuga, etc. Ry. Co., 10 
How. Prac. 330.) 

The tools of a mechanic, the surgical instru- 
ments of a doctor and dentist are recognized as 
coming within the rule, when the owners are in 
pursuit of their trade or profession. (Thompson 
on Carriers, 513; see Davis v. Cayuga, etc. Ry. Co., 
supra; Porter v. Hildebrand, 14 Pa. St. 129; Han- 
nibal, etc. Ry. Co., v. Swift, 12 Wall. [U. S.] 262; 
Brock v. Gale, 14 Am. Rep. 356.) 

A passenger is entitled to have his or her per- 
sonal jewelry go as baggage incidental to the jour- 
ney, and may recover for loss of the same. (Cow- 
ard v. East Tenn., etc. Ry. Co., 57 Am. Rep. 226; 
Brooke v. Pickwick, 4 Bing. 218; Carlson v. 
Oceanic Steam Nav. Co., 109 N. Y. 359; Central 
Trust Co. v. Wabash, etc. Ry. Co., 39 Fed. Rep. 
417; Merrill v. Grinnel, 30 N. Y. 620; Jones v. 
Voorhis, 10 Ohio, 145.) 

But in order to charge the carrier as an insurer 
this kind of baggage must not have the characte 
of merchandise attaching to it. (Metz v. Cal. 
Scuth. Ry. Co., 85 Cal. 329; Cadwallader v. Gd. 
Trunk Ry. Co. 9 L. C. Rep. 169; Bowler, 
etc. Co. v. Toledo, etc. Ry. Co., 3 Ohio Dec. 41; 
Wrench vy. Northern Pac. Ry. Co., 62 Fed. Rep. 
878; Humphreys v. Perry, 54 Am. & Eng. Ry. 
Cases, 29.) 

Nor where this sort of property is intended as 
presents for others. (See Nevins v. Bay State 
Steam. Co., 4 Bosw. [N. Y.] 225; Hawkins 
Hoffman, 41 Am. Dec. 767.) 

Money cannot go as baggage, except a reason- 
able sum intended and used for the necessary ex- 
penses of traveling. (Dunlap v. Int. Steamboat 
Co., 98 Mass. 371; Ill. Cent. Ry. Co. v. Copeland, 
24 Ill. 332; Merrill v Grinnell, supra; Jordan v. 
Fall River Ry. Co., 5 Cush. [Mass.] 69; Missouri 





Pac. Ry. ‘Co. v. York, 2 Tex. App. 638; Int. Ry. 
Co. v. McCown, Id. 712; Cadwallader v. Gd. Trunk 
Ry. Co., 9 L. C. Rep. 169.) 

As to such property as money and valuables of 
exceptional value, the carrier cannot properly be 
held liable as an insurer, unless these valuables are 
delivered into its keeping, except in cases of gross 
neglect in employing dishonest servants and negli- 
gent management of its mode of conveyance. 
(Carpenter v. New York, etc. Ry. Co., 124 N. Y. 
53: Greenfield 1st Nat’l Bank v. Marietta, etc. Ry. 
Co., 20 Ohio St. 259; Ill. Cent. Ry. Co. v. Handy, 
63 Miss. 609.) 

A very important case involving the rule of pas- 
sengers and their baggage was that of Phister v. 
Central Pac. Ry. Co. (7o Cal. 169, reported in the 
27 Am. & Eng. Ry. Cases, 246). In this case the 
plaintiff, a treasurer of one of the counties of Cali- 
fornia, and three of his employes were passengers 
on the railway, having in custody $91,000 in gold 
coin due the State from the county represented by 
the treasurer, which said treasurer and his depu- 
ties were conveying to the State treasury at San 
Francisco. The money was kept in small leather 
bags. No objection was made by the railway com- 
pany to the carriage in this manner, of which they 
had knowledge through the conductor of the train. 
But when only a part of the way ‘had been passed, 
and a change of cars became necessary, the new 
conductor refused to permit the said treasurer and 
his assistants to proceed further on his train with 
this money, but ordered the said treasurer to de- 
liver it into the custody of the Fargo Express 
Company, which had the exclusive privilege of 
carrying this sort of property over said road. The 
treasurer at first refused, and offered to go into the 
baggage car and pay charges which might legally 
be exacted for carriage of the money. The offer 
was refused, and to avoid being left at a way sta- 
tion with so much money, said treasurer delivered 
the money to the express company, paying for its 
transportation. The said treasurer afterwards 
brought action against said railway company for 
refusing to carry said money as baggage. The 
court held that such money could not be held as * 
baggage in any sense. The court said: ‘ The 
theory of the plaintiff, that by having accepted him 
as a passenger, with knowledge of the money, he 
had with him, the defendant became a common 
carrier of him and his money, though he retained 
possession of the latter, is not sustained by the 
authorities.” (Citing Hannibal, etc. Ry. Co. v. 
Swift, 12 Wall. [U. S.] 262; Slowan v. Gt. West. 
Ry. Co., 67 N. Y. 208; Stoneman v. Erie Ry. Co., 
52 N. Y. 429; ‘Minter v. Pac. Ry. Co., 41 Mo. 504; 
Butler v. Hudson River Ry. Co., 3 E. D. Smith 
[N. Y.] 571.) 

There are a number of cases decided upon the 
particular circumstances of each, where the courts 
have held special articles as coming under the rule 
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of ordinary baggage, which ordinarily would not 
do so. 

For instance, in Toledo, etc. Ry. Co. v. Ham- 
mond (83 Ind. 379), an opera-glass was held to be 
personal baggage. 

The MSS. of a student, author, or the briefs of 
a lawyer traveling in the pursuit of his avocation 
held as ordinary baggage. (Hopkins v. Westcott, 
6 Blatchf. [U. S.] 64.) 

A quantity of money amounting to three hun- 
dred dollars, sixteen yards of silk and two goblets. 
(Zones v. Priester, 1 Tex. App. 613.) 

A small quantity of goods in the shape of shirt 
patterns. (Duffy v. Thompson, 4 E. D. Smith 
[N:. Y.] 178.) 

Two gold rings, two chains, a locket, a silver 
pencil case, one gun and revolver kept in a trunk 
held as personal baggage, and recovery allowed. 
(Brulz v. Gd. Trunk Ry. Co. 32 U. C. Q. B. 66.) 

Again, there are some cases based upon the par- 
ticular circumstances of each case, where lines are 
drawn making distinctions not quite apparent to 
ordinary understanding. 

For instance, the Supreme Court of Illinois, in 
Chicago, etc. Ry. Co. v. Boyce (73 Ill. 510), has 
held that a muff, a sacque and silver napkin rings 
in the possession of a man are not baggage. 

And title deeds and bank notes carried by an 
attorney for use in court are held not to constitute 
personal baggage within the meaning of the rule, 
ii the English courts. (Phelps v. 
Ry. Co., 19 C. B.. N.S. 321.) 

A sewing machine and the tools of trade of a 
carpenter. (Brulz v. Gd. Trunk Ry. Co., supra.) 

Neither will an artist’s pencil sketches be held 


London, etc. 


as within the rule in the opinion of the court in 
Mytton v. Midland Ry. Co. (4 H. & U. 615). Nor 
a child’s hobbyhorse. 

\ painter’s utensils and drawings are not within 
the rule. (Mauritz v. New York, etc. Ry. Co., 23 
Fed. Rep. 765.) 
same 


Nor a tailor’s outfit, covered ip 
case. 

A number of masquerade costumes for use at a 
ball. (Mich. South. Ry. Co. v. Oehm, 56 III. 293; 
Oakes v. North. Pac. Ry. Co., 47 Am. & Eng. Ry. 
Cases, 442.) 

Handcuffs, locks, watch and the like carried by 
passenger in stage coach held not within the rule. 
(Bornar v. Maxwell, 9 Humph. [Tenn.] 624.) 

Nor engravings in any considerable number. 
(Nevins v. Bay State Steamb’t Co., 4 Bosw. (N. 
Y.] 225. Percy L. Epwarps. 

Owosso, April 21, 08. 


— ~ — 


against a larger 
be forfeited upon failure to put up the 
balance agreed on to complete the bet is held, in 
Rich v. State ([Tex.], 38 L. R. A. 719), insuffi- 
cient to constitute a bet within the meaning of a 
statute against betting on elections. 


Putting up a small amount 
amount te 





WILLS — DEVISE FOR MASSES — BEQUEST 
FOR CHARITABLE USES. 
SuPREME Court OF ILLINoIs. 

February 14th, 1808. 

HOEFFER ET AL. v. CLOGAN ET AL., appeal from 
Circuit Court, Cook County, Horton, O. H., 
Judge. 

1. A devise for masses for tthe repose of the soul 
of the testator, and the repose of the souls of 
other named persons, is valid as a charitable 
use. 

2. A devise for masses for repose of testator’s soul 
will not be allowed to fail for want of a com- 
petent trustee, but the court will appoint a 
trustee to take the gift, and apply it to the 
purposes of the trust. 

Bill by Patrick Clogan against the Holy Family 
Church and others for the construction of a will 
and to determine the validity of a devise and a 
bequest made by such will. From a decree declar- 
ing the clauses of the will containing such devise 
and bequest void, Defendants James F. K. Hoef- 
fer and others appeal. Reversed and remanded. 


CARTWRIGHT, J. — Andrew Clogan, of Chicago, 
died June 6th, 1892, leaving a last will and testa- 
ment, which was admitted to probate, and letters 
testamentary were issued to the executor, James 
Clogan. The fourth and fifth clauses of the will 
are as follows: “ Fourth. I give and devise unito 
the Holy Family Church (on West Tiwelfth street), 
lot 56 in Sharp & 
Smith’s subdivision of block 45, in the canal trus- 
tees’ subdivision of the west one-half (W. %) of 
the west one-half (W. %) of the northeast quarter 
(N. E. %) of section seventeen (17), town thirty- 
nine (39) north, range fourteen (14) east of the 
third principal meridian, in Chicago, Cook county, 
Ilinois, together with the building and improve- 
ments thereon, in trust for the following purposes: 
To sell the same and expend the proceeds of said 
sale im saying masses for the repose of my soul 
and the deceased wife, Margaret 
Clogan; my mother-in-law, Ellen Hurley, and my 
brother-in-law, James Hurley. Fifth. I give and 
bequeath unto the Holy Family Church (on West 
Twelfth street), the sum of $1,000, in trust, to be 


its successors and assigns, 


souls of my 


expended in saying masses for the repose of my 
and deceased father, Patrick 
Clogan;. mother, Julia Clogan, and sister, Mar- 
garet Clogan.” By the will the testator also 
directed the expenditure of $250 in erecting a mon- 
ument on his lot in Calvary Cemetery, bequeathed 
$500 to ‘his sister, Mary Daly, and devised certain 
real estate to his brother, Patrick Clogan, and his 
nephew, the executor, James Clogan, and by the 
seventh said James Clogan was made 
On March 17th, 1896, said Pat- 
rick Clogan purchased from said James Clogan all 
his interest as residuary devisee in the property 


soul soul of my 


clause 
residuary devisee. 
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mentioned in the fourth clause of ‘the will, and 
afterwards filed the bill in this case, alleging the 
above facts, and averring that there was no society 
or corporation in Chicago, on West Twelfth street, 
known as the Holy Family Church, but that there 
was an unincorporated religious society known as 
the Holy Family Parish, which had a church on 
West Tiwelfth street, and that the title to said 
church was in the appellants, clergymen, who are, 
espectively, rector, assistant rector and treasurer 
of said Holy Family Parish, and their successors, 
as such, in trust for the purposes of the Society of 
Jesus, including the maintenance of the church, 
for the benefit of the Holy Family Parish. The 
Holy Family Church, James Clogan, in his own 
right as executor, Mary Daly and appellants were 
made defendants. The prayer of the bill was that 
the will should be construed, and the validity of 
the devise and bequest to be expended in saying 
masses for the repose of souls should be deter- 
mined. James Clogan and Mary Daly answered, 
admitting the allegations of the bill. The amended 
answer of appellants admitted the facts alleged in 
the bill, and averred that the church referred to 
therein was commonly known as the Holy Fam- 
ily Church, and was the only one in Chicago of 
that name; that the mass was a solemn act of 
worship according to the belief and practice of 
the Roman Catholic Church; that mass was cele- 
brated several times each day at the said Holy 
Family Church, and that whenever mass was so 
celebrated the doors of the church were open, 
and such of the public as might desire to worship 
at such celebration of mass were admitted to do 
so. The cause was heard on the bill and answers 
so filed, and the court decreed the fourth and fifth 
clauses of the will null and void; that the title to 
the lot therein described was vested in Patrick 
Ciogan, as grantee of the residuary devisee; and 
that the $1,000 mentioned in the fifth clause should 
be paid to the residuary legatee, James Clogan, in 
due course of administration. An appeal to this 
court was prayed by appellants and allowed by 
the court. 


Appellee Patrick Clogan has moved to dismiss 
the appeal for want of jurisdiction, and because 
appellants have no interest in the cause. The pur- 
pose of the bill was to settle the question whether 
the fee-simple title ito the lot described in the 
fourth clause of the will passed under that clause, 
or whether the attempted devise was void, and the 
title passed to the residwary devisee under the sev- 
enth clause. The decree of the Circuit Court held 
the devise of the freehold by the fourth clause void, 
and established title in Patrick Clogan. A free- 
hold is involved in the appeal from the decree. 
Appellants are the officers of the Holy Family 
Parish, and trustees representing the religious so- 
ciety to which the devise was made. They were 
made defendants to the bill as representing such 
society, and their official relation to the parish and 





church makes them proper parties to represent it 
in the question of the true construction of the will, 
and the validity of the devise and bequest. The 
motion to dismiss the appeal is denied. 

The devise and bequest were made to the Holy 
Family Church, in trust, for a specific purpose, 
which was that the church expend the proceeds of 
the sale of the real estate and the amount of the 
bequest in masses for the repose of the souls of 
the persons named. They were not intended as 
gifts to the church for its general uses, and any 
other application than that specified in the will 
would contravene the purpose of the testator. 
This being so, dt is claimed that the trust is void, 
because it is a private trust, with the souls of par- 
ticular deceased persons as beneficiaries, none of 
whom can ‘come into court and call the trustees to 
account or enforce its execution, and also for want 
of a trustee capable of taking legal title to the 
property. On the other hand, it is claimed that 
tle devise and legacy are for a charitable use, 
within the meaning and spirit of the doctrine on 
that subject, and if this position is correct the 
rules of law which would invalidate them as an 
express private trust will not affect their validity. 
The doctrine of charitable uses has been repeatedly 
held to be a part of the law of this State. The 
equitable jurisdiction over such trusts was not de- 
rived from the Statute of Charitable Uses (43 Eliz. 
c. 4), but prior to and independent of that statute 
charities were sustained. Irrespective of indefi- 
niteness of the beneficiaries, or the lack of trustees, 
or the fact that the trustees appointed were not 
competent to take (Vidal v. Girard, 2 How. 127; 
Heuser v. Harris, 42 Ill. 425). The statute, how- 
ever, became a pant of the common law of this 
State. (Heuser v. Harris, supra; Andrews v. An- 
drews, 110 III. 223; Hunt v. Fowler, 121 III. 269.) 
The Statute of Charitable Uses of Elizabeth has, 
since its passage, been considered as showing the 
general spirit and intent of the word “ charitable,” 
and the objects which come within such general 
spirit and intendment are to be so regarded. The 
definition given by Mr. Justice Gray in the case 
of Jackson v. Phillips (14 Allen, 539) was adopted 
and approved by this court in the case of Crerar 
v. Williams (145 Ill. 625). It is as follows: “A 
charity, in a legal sense, may be more fully defined 
as a gift, to be applied consistently with existing 
laws, for the benefit of an indefinite number of 
persons, either by bringing their hearts under the 
influence of edweation or religion, by relieving 
their bodies from disease, suffering or constraint, 
by assisting them to establish themselves for life, 
or by erecting or maintaining public buildings or 
works, or otherwise lessening the burthens of gov- 
ernment. It is immaterial whether the purpose is 
called charitable in the gift itself, if it is so de- 
scribed as to that it is charitable in its 
nature.” Any trust coming within this definition 
for the benefit of an indefinite class of persons 


show 
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sufficiently designated to indicate the intention of 
the donor, and constituting some portion or class 
of the public, is a charitable trust. Among such 
objects are the support and propagation of re- 
ligion, and the maintenance of religious services 
(Andrews v. Andrews, supra), to pay the expense 
of preaching and salary of rectors (Alden v. St. 
Peter’s Parish, 158 Ill. 631), or ithe preaching of 
an annual sermon in memory of the testator 
(Duror v. Motteux, 1 Ves. Sr. 320). The doctrine 
of superstitious uses. ‘arising from the statute (1 
Edw. VI, c. 14), under which devises for procur- 
ing masses were held to be void, is of mo force in 
this State, and has never obtained in the United 
States. In this country there is absolute religious 
equality, and no discrimination, in law, is made 
between different religious creeds or forms of wor- 
ship. It cannot be denied that bequests for the 
general advancement of the Roman’ Catholic re- 
gion, the support of its forms of worship, or the 
benefit of its clergy are charitable, equally with 
those for the support or propagation of any other 
form of religious belief or worship. The nature 
of the mass, like preaching, prayer, the com- 
munion and other forms of worship, is well under- 
stood. It is intended as a repetition of the sacri- 
fice on the cross, Christ offering Himself again 
through the hands of ithe priest, and asking pardon 
for sinners as He did on the cross; and it is the 
chief and central act of worship in the Roman 
Catholic Church. It is a public and external act 
of worship—a ceremonial which 
visible action. It may be said for any special 
purpose, but from a liturgical point of view every 
mass is practically the same. The Roman Catho- 
lic Church believes ithat Christians who leave this 
world without having sufficiently expiated their 
sins are obliged to suffer a temporary penalty in 
the other, and among the special purposes for 
which masses may be said is the remission of this 
penalty. A bequest for such special purpose 
merely adds a particular remembrance to the mass, 
and does not, in our opinion, change the character 
of the religious service and render it a mere pri- 
vate benefit. While the testator may have a be- 
lief that it will benefit his soul or the souls of 
cthers doing penance for their sins, it is also a 
benefit to all others who may attend or participate 
in it. An act of public worship would certainly 
not be deprived of that character because it was 
also a special memorial 'to some person, or because 
special prayers should be included in the services 
for particular persons. Memorial services are 
often held in churches, but ithey are not less public 
acts of worship because of their memorial char- 
acter; and in Duror v. Motteux, supra, the trust 
for the preaching of an annual sermon in memory 
of the ‘testator was held to be a charitable use. 
The mere fact that the bequest was given with the 
intention of obtaining some benefit, or from some 
personal motive, does not rob it of its character 


constitutes a 





as charitable. The masses said in the Holy Fam- 
ily Church were public, and the presumption would 
be that the public would be admitted, the same as 
at any other act of worship of any other Christian 
sect. The bequest is not only for an act of re- 
ligious worship, but it is an aid in the support of 
the ‘clergy. Although ithe money paid is not re- 
garded as a purchase of the muss, yet it is re- 
tained by the clergy, and, of course, aids in the 
maintenance of the priesthood. 

In the case of Schouler, Petitioner (134 Mass. 
426), it was held that a bequest of money for 
masses was a good, charitable bequest of the tes- 
tatrix, and the court said: ‘ Masses are religious 
ceremonials or observances of the church of which 
she was a member, and come within the religious 
or pious uses which are wpheld as public char- 
ities.” So, in Pennsylvania, it has been held that 
a bequest to be expended in masses for the repose 
of souls is a religious or charitable bequest under 
the statute. (Rhymer’s Appeal, 93 Pa. St. 142; 
Seibert’s Appeal, 18 Wkly. Notes Cas. 276.) A 
recent case, decided in the Irish courts, January 
24th, 1897, is Attorney-General v. Hall. It was 
held unanimously, both in the Exchequer and the 
Court of Appeals, that a bequest for saying masses 
for the soul of a deceased person was a good char- 
itable bequest. Im New York and Wisconsin it 
has been held that a trust of this character is void 
for the want of a definite beneficiary to enforce 
its execution. (Holland v. Alcock, 108 N. Y. 312; 
McHugh v. McCole [Wis., decided October 22d, 
1897], 2 Chicago L. J., Weekly, 616.) But the 
decisions in those States are readily distinguish- 
able from ithe rule in this State. In New York 
charitable uses were abolished by legislation, and 
in all valid trusts there must be a definite and cer- 
tain beneficiary to take the equitable title, unless 
the act of 1893, which is said to have resulted from 
the decision in Tilden v. Green (130 N. Y. 29), 
has enlarged or relaxed the rule as to a definite 
beneficiary. Im Wisconsin all trusts are abolished 
by a statute, except certain specific trusts, where 
there is certainty in the beneficiaries, and in that 
State bequests have been held to be void which 
have been uniformly sustained in this court as for 
charitable purposes. The decision in McHugh v. 
McCole, supra, was wpon the ground that the doc- 
trine of charitable uses was not in force in that 
State, and that a ‘trust, to be sustained, must be of 
a clear'and definite nature, and the beneficiary in- 
terest to every person therein must be fully ex- 
piessed and clearly defined upon the face of the 
instrument. The will in that case gave a certain 
sum of money ito the Roman Catholic bishop of the 
diocese of Green Bay, Wis., to be used and ap- 
plied in specified amounts for masses for the re- 
pose of testator’s soul and the souls of certain 
named persons. It was held invalid solely on the 
ground that the provision amounted to a ‘trust 
which, under the statutes of that State, was in- 
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valid. It was said that if the testator had made a | 
direct bequest of the sum in question to Bishop 


Messmer, or any bishop or priest, for masses for 
the repose of souls of persons named in his will, 
it would be valid, and the court said: ‘** We know 
of mo legal reason why any person of the Catholic 
faith, believing in the efficacy of masses, may not 
make a direct gift or bequest to any bishop or 
priest of any sum out of his property or estate for 
masses for the repose of his soul or the souls of 
others, as he may choose.” The court expressed 
regret that the intention of the testator could not 
be given effect because he had put it in the form 
of atrust provision. So, also, in New York, it has 
been ‘held in several cases that a bequest to a 
named priest for the saying of masses for the 
repose of the souls of specified persons is valid. 
(Ruppel v. Schlegel, 55 Hun, 183; In re Howard’s 
Estate, 5 Miscl. [N. Y.] 295; Vanderveer v. Mc- 
Kane, 25 Abbott’s New Cas. 105.) The case of 
Festorazzi v. Catholic Church (104 Ala. 327) holds 
that a bequest to that church in the city of Mobile, 
to be used in solemn mass for the repose of tes- 
tator’s soul, could not be supported as a charitable 
bequest. The decision seems to be on the ground 
that the testator’s own soul was the exclusive ob- 
ject and beneficiary of the trust, and that no public 
benefit was to be derived from it, and mo living 
person was able to call the trustee to account. We 
are not able to agree with the conclusion that there 
is no benefit to the church or pubfic in such case, 
and, as we have seen, the ceremonial of the mass 
is a public action, which can be seen and taken 
cognizance of, so that there is no more difficulty 
in procuring a mass to be said than there is in 
securing the public delivery of a sermon or a lec- 
ture. A bequest for the erection of a public statue 
or monument to a distinguished person is a good 
charitable bequest, and yet such person, if de- 
ceased, could not enforce its execution, but the 
courts could and would do it. We think the devise 
and legacy charitable, and a rule applicable to 
trusts is that they will not be allowed to fail for 
want of a competent trustee. The court will ap- 
point a trustee or trustees to take the gifts and 
apply them ‘to the purposes of the trust. (Heuser 
v. Harris, supra.) The decree of the Circuit Court 
is reversed, and the cause is remanded, with direc- 
tions to proceed in conformity with the views 
herein expressed. 
Reversed and remanded. 


—_———___¢@___—. 


An agreement between the undertakers of a 
ccmmunity to refuse their services to one who has 
failed to pay a bill due to any member of their 
association for similar services is held valid in 
Brewster v. Miller ([Ky.], 38 L. R. A. 505), be- 
cause one person has a right to decline to enter 
into business relations with another, and the same 
right extends to any number of persons. 





DECLARATION OF WAR. 
N the course of a very interesting and timely 
article on the subject of “ Declaration of 
War,” the London Law Times says: 

“ Turning to the facts of history, in antiquity 
and throughout the middle ages, the commence- 
ment of war was always dated from a solemn and 
formal declaration. The Greeks and Romans uni- 
formly adopted this practice. With the Romans 
there were no legal consequences of belligerent 
operations, unless they were preceded by a solemn 
declaration of war. The Pater Patratus and the 
Fecial College were especially intrusted with the 
formal declaration of war. In the middle ages the 
declaration of war was made by letters of defi- 
ance dispatched by heralds to the sovereign of the 
enemy. It was the custom from the twelfth to the 
fourteenth centuries to interpose a delay of three 
days between the declaration and the attack. This 
interval was fixed by Frederic Barbarossa, in his 
Landfriede, or Constitution of the Peace of the 
Empire, promulged at Nuremburg in 1187, and 
also by Charles IV in the Goldene Bulle of 1356. 
Mr. Lawrence points out that the declaration of 
war in the middle ages was strictly feudal, and 
had its origin in the belief that it was the part of a 
true knight not to attack his opponent without 
notice. But sometimes this notice was turned 
into insult, as when Charles V of France declared 
war in 1369 against Edward III by a letter, the 
bearer of which was a common servant. Though 
the practice of a solemn declaration of war de- 
cayed with the decay of feudalism, yet, in 1657, a 
Swedish herald brought a declaration of war to 
the court of Copenhagen. In 1671, Charles II sent 
a written declaration of war to Holland. In 1588, 
Philip II of Spain sent the Armada against Eng- 
land without any declaration of war, and Gustavus 
Adolphus did not issue one when he attacked the 
German empire in 1630. From the seventeenth 
century and even to the end of the eighteenth, 
M. Despagnet points out, nations dispensed more 
and more with the formalities of a preliminary 
declaration of war, and unexpected attacks were 
even the rule. Thus Frederic the Great, in 1740, 
flung his troops across the borders of Silesia two 
days before his ambassador arrived at Vienna to 
demand its surrender. An English ambassador at 
Constantinople, Sir James Porter, described the 
Turkish mode of declaring war at the time he 
composed his ‘ Turkey; Its History and Progress, 
now nearly a century and a half ago. In the mid- 
die of the eighteenth century he wrote: ‘ When the 
Turks have formed a resolution to declare war 
against any power, they discover their resentment 
immediately by their treatment of its minister; 
they imagine that by insulting his person they 
affront the crowned head that has offended them, 
and consider him an hostage in their hands, whom 
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they must secure. Their constant practice ha: 
been to imprison them in the Seven Towers.’ Mr. 
Lawrence (Principles of International Law) 
points out that: ‘ Declarations were frequently is- 
sued after the war had gone on for some time, as 
was the case in 1665, when the English declared 
war against the Dutch, though all through 1664 
the two nations had been fighting in Africa and 
the West Indies, and along the coast of North 
America. Delay in the issue of the formal declar- 
ation often happened when the war broke out in 
distant dependencies, or when one of the parties 
commenced as an accessory by giving limited as- 
sistance to a friend, and afterwards became a prin- 
cipal. In such cases as these the treaty of peace 
sometimes stipulated that all prizes made bejore 
the declaration of should be restored.’ 
Declarations of war, in spite of recent significant 
instances, have been going into desuetude. There 


war 


have been only eleven instances of a formal and 
solemn declaration of war since 1700, though the 
present century has seen over sixty wars or acts 
of reprisal begun without formal notice to the 
powers attacked. But the last two great European 
wars witnessed a return to the old practice. In 
1870, a formal declaration of war from the French 
charge d’ affairs at Berlin preceded the outbreak 
of hostilities, and partook of the nature of a warn- 
ing to Russia; and in 1877 a dispatch declaring 
war was handed to the Turkish representative at 
St. Petersburg. 

* Except 
1877, 
without the powers attacked. 
This has been the practice of both England and 
America. In 1812 the United States began war 
with England by seizing all British vessels in their 
harbors and invading Canada; and in 1854 the 
sritish fleet entered the Black Sea with orders to 
compel the Russian squadron to return to Sebas- 
topol, before the ambassadors had been withdrawn 
on either side.” 


in the great instances of 1870 and 


the wars of this century have been waged 


formal notice to 


IRISH LEGAL AND JUDICIAL REPARTEE 
pe RLES KENDAL BUSHE, who was chief 
) justice of Ireland from 1822 till his retirement 
in 1841, says the London Law Times, was one of 
the greatest orators and wits of the century. Only 
a few of his mots are now remembered, and those 
witticisms fully establish his reputation. 

While on a visit in a country house, he was 
pressed to say who, in his judgment, had acted 
best in some private theatricals. He endeavored 
to refrain from the expression of any opinion. His 
friends were, however, importunate. ‘ Well, now, 
if I say who acted his or ther part the best, do you 
al! promise not to be offended? Then, ladies and 
gentlemen,” said Bushe, with great solemnity, “I 
give as my unbiased opinion, the greatest praise is 


due to the prompter, for during the performance 
I heard the most and saw the least of him.” 

An acquaintance of Bushe’s who was somewhat 
slovenly in his habits, asked him if he could give 
any remedy for a sore throat. Bushe suggested 
the putting of the feet into a bath of hot water 
with a pint of bran, and rubbing them well for a 
quarter of an hour or so. “ Why,” said the in- 
velid, * that means washing my feet.” ‘‘ I admit,” 
replied Bushe, * the remedy is certainly open to 
that objection.” 

When Mr. Justice Crampton, an ardent total ab- 
stainer, was on a vacation tour in Germany, some 
one inquired of Bushe what Judge Crampton was 
doing in Germany. “ Merely,” replied the witty 
chief justice, ‘“‘ making a traverse absque hoc.” 

The name of Plunket is generally associated in 
legal anecdotes with that of Bushe. One of Lord 
Plunket’s best mots may accordingly be here re- 
corded. An acquaintance who was not remarkable 
for his brilliancy was said to have foretold an 
*T always,” said Plunket, “ knew he was 
a bore, but I did not know he was an augur.” 

Mr. Doherty, who was chief justice of the Irish 
Court of Common Pleas from 1830 till his death 
in 1846, was famed for his wit. Some one, observ- 
ing a lady in a very low dress, remarked to the 
chief justice: ‘‘ Did you ever see the like of that 
before.” “* Never since I was weaned,” was the 
prompt reply. 


event. 


The gossip in the Hall of the Four Courts, 
which of course reached the bench, was that one 
of the judges had been somewhat excited by wine 
at an entertainment in Dublin Castle on the previ- 
“Ts it true,” 
asked, “ that Judge ——— 
last night?” 


ovs evenirg. the chief justice was 
danced at ithe castle ball 
* Well,” replied Doherty, ‘I cer- 
tainly can say that I saw him in a reel.” 

remarked one of 
the officers of the court, whose face was remark- 
ably hatchet-shaped, “the wind was cutting my 
face.” ‘“ Upon my honor,” replied the chief jus- 
tice, ‘‘ I think the wind had the worst of it.” 

The mots of three celebrated wits—Harry Deane 
Grady, Lysaght and Keller —of the Irish bar, 
early in the present century, are now, in large 
nieasure, forgotten. Some few are, however, on 
Harry Deane Grady, a leader of the 
Munster bar, voted in the Irish house of commons 
to support the Union against the wishes of his 
constituents, whom remonstrated indig- 
nantly with him on his intended course of action: 
“What, do you mean to sell your country?” 
“ Yes,” was the cool reply, “and very happy I am 
to have a country to sell.” 


“As I came along the quay, 


record. 


one of 


Ned Lysaght, a celebrated wit and poetaster of 
the period in very embarrassed circumstances, ap- 
plied to Mr. La Touche, the well-known banker, 
for a place in his establishment. ‘“‘ What situation, 
my dear Lysaght, could possibly suit you?” said 
his friend, who felt himself in a difficulty. ‘‘ Not 
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only one, but two,” was the reply. ‘‘ Pray, what 
are they?” “If you will only, my dear La Touche, 
make me cashier for one day I'll become runner 
the next.” 

Jeremiah Keller, a leader on the Munster Cir- 
suit, who was celebrated for his wit, was invited 
by Chief Baron Yelverton, who had in early life 
been a popular politician, to see the patent of a 
peerage he had obtained by recording his vote for 
the Union. The patent recited in the usual for- 
mula, ““ George, of the United Kingdom of Great 
Britain and Ireland, etc.” ‘“‘ Stay!” said Keller, 
“is not that erroneous?” “In what way?” asked 
the new peer. “ Does not your lordship observe 
that the consideration comes ‘too early in the deed?” 


Xegal Laughs. 


Judge Hutchinson has more than usual judicial 
appreciation of humor, and he furnishes an illus- 
tration of rustic intelligence recently occurring 
upon a trial before him, says the Chicago Evening 
Post. The case was a damage suit. A country 
lad, 17 or 18 years old, a son of the plaintiff, was 
put on the stand to testify as to a line fence. He 
gave his testimony in so low a tone that Judge 
Hutchinson said to him: 

“Speak so these gentlemen can hear you,” 
pointing to the jury. 

“Why,” said the witness, with a beaming smile, 
“are these men interested in pop’s case?” 


This story is told of a judge who was for some 
years on the district bench of North Dakota, says 
an exchange. On one occasion an attorney ap- 
peared before him with a written request that a 
writ of duces tecum, linguidus licit, issue; and the 
judge, after adjusting his glasses and giving the 
paper a very careful reading, handed it to the clerk 
with instructions that the writ issue, where- 
upon the clerk informed the court he was not an 
attorney, and did not understand the nature of the 
writ; so the court again took the paper, bowed his 
head, and apparently went off into the far land of 
study, and after some moments had elapsed, arose 
and addressed the clerk as follows: 

* Mr. Clerk, you will issue a writ that will play 
the deuce generally, and take ‘em in goin’ an’ 
comin’, sick or well.” 


Recently Speaker Reed wished to see a man on 
some pending legislation, and telegraphed for him 
to come to Washington. The man took the first 
train available, but a washout on the road made it 
impossible for the train to proceed farther toward 
its destination. Going to a telegraph station, he 
sent this dispatch to the speaker: 

“ Washout on line. Can’t come.” 

When Reed read the message he sent back this 
reply: 

“Buy a new shirt and come, anyway.” 





Legal Hotes. 


The Smith Premier Typewriter Company has 
recently commenced suit in Western Pennsylvania 
against infringers of their patents. The suits grow 
out of the alleged use of the complainants’ pat- 
ented devices by the Jewett and Duplex typewriter 
companies, of Des Moines, Iowa. 

At the last general election in Idaho an amend- 
ment to the Constitution of the State was passed 
declaring for equal suffrage. On the 5th inst. 
Miss Jessie Parker was elected mayor of Kendrick, 
the first instance in which a woman has been 
chosen to such an office in the history of Idaho. 

As will be noticed by perusal of his card, pub- 
lished elsewhere in this Mr. Charles F. 
Beach, Jr., who has resided and has been in busi- 
ness in London for the past two years, has estab- 
lished law offices in the British metropolis, which 
he purposes to make the American legal head- 
quarters in England. 


issue, 


President Orendorff and the executive commit- 
tee of the Illinois State Bar Association are ac- 
tively arranging for the annual meeting, which is 
to be held at Chicago, Thursday and Friday, July 
14th and 15th. Ex-Vice-President Adlai E. Stev- 
enson, of Bloomington; Judge John W. Showal- 
ter, of Chicago, and Judge B. R. Burroughs, of 
Edwardsville, have already accepted invitations to 
deliver addresses. 


The United States Supreme Court recently ren- 
dered a decision in the matter of the claim of the 
New York Indians to the proceeds of the sale of 
2,000,000 acres of land formerly owned by -the 
Indians in the State of Kansas. The lands were 
sold by the government and the proceeds covered 
into the treasury of the United States. The Indi- 
ans brought suit and lost their case in the Court 
of Claims. The opinion of the highest court re- 
verses this decision and gives them the money, 
amounting to about $1,250,000. Justice Brown 
said the Indians had never made any formal for- 
feiture of the land, and that the government could 
not properly dispose of it. The chief justice and 
Justices Harlan and Brewer dissented. 


——- + 


English Notes. 


A perusal of the article reproduced in last week's 
Law Times from the ALBANy Law JourNAt, deal- 
ing with experts as witnesses, has, writes a corre- 
spondent, recalled to my mind the methods of two 
eminent Irish legal dignitaries, one on the bench, 
the other at the bar, in the last generation, in re- 
lation to experts in the witness-box. The late Mr. 
Justice Keogh, who was a justice of the Irish 
Court of Common Pleas from 1856 till his death in 
1878, was noted for the pungency of his wit. When 
an expert was sworn, it was usual with the judge, 





THE ALBANY LAW JOURNAL. 


« 


271 























the moment the witness’ name and qualifications 
had been stated in evidence, to interpose quietly 
with the query, ‘‘ For whom, sir, do you appear? 
For the plaintiff or for the defendant?” The late 
Mr. Sergeant Armstrong, who was for nearly a 
generation the leader of the Irish common-law 
bar, and the great ‘“ verdict getter” of his time, 
was rather severe on experts in handwriting. An 
expert in this department having given his evi- 
dence in chief in a Chancery issue which involved 
a question of the forgery of a signature, Sergeant 
Armstrong rose to cross-examine. He steadily 
eyed the witness for about half a moment, and 
then asked rather abruptly, ““ How is the dog?” 
The expert opened his eyes, and looked at counsel 
with amazement. The question was repeated, with 
a look of surprise at his want of intelligence. At 
last the witness exclaimed, ““ What do you mean? 
What dog?” ‘“ Do you swear you do not know 
what I mean, or remember the dog about which | 
am questioning vou?” “No.” ‘ Well, I refer 
to the dog Mr. Baron Dowse told the jury he 
would be very sorry to hang on your evidence.” — 
Law Times. 


” 


At the Birmingham Assizes last week, before 
the lord chief justice and a common jury, an ac- 
tion was tried in which a nurse sought to recover 
the sum of £500 damages from a lady for an as- 
sault upon her, in consequence of which she lost 
the sight of her left eye. The defense was that the 
blow which was alleged to have caused the injury 
had been given by the defendant when she was of 
unsound mind and unable to appreciate the nature 
of her act. It was also pleaded that the plaintiff 
undertook her employment as nurse to the defend- 
ant with full knowledge of her state of mind, and 
therefore accepted the duties and risks incident to 
the nursing. Counsel submitted that a lunatic was 
not civilly liable for assault. His lordship said he 
would take that point if it arose. His lordship 
having summed up, the jury returned a verdict in 
favor of the plaintiff for £78. His lordship said 
he hoped nothing more would be heard of the 
point of law, and counsel said he would not pursue 
the matter further. — Solicitors’ Journal. 

i 


GAhat the Law Decides. 


The escape of electricity from a street railway 
to the injury of a horse on the street is held, in 
Trenton Pass. R. Co. v. Cooper ([N. J.], 38 L. R. 
A. 637), to be presumptive proof of negligence in 
the operation of the railway. 

Discrimination between the citizens of different 
counties in respect to the right of fishing without 
a license is held, in State v. Higgins ([S. C.], 38 
L. R. A. 561), to be unconstitutional as a denial 
of the equal protection of the laws. 





v. Vermont Mfg. Co. ({R. I.], 38 L. R. A. 545), 
although the company has not complied with a 
statute requiring it to appoint a resident attorney, 
but which fails to declare that such a contract shall 
be void. 


Power tto increase the capital stock of a corpo- 
ration by a by-law, when given by statute, is sus- 
tained, in Peck v. Elliott ({C. C. App., 6th C.], 
38 L. R. A. 616), although as a general rule direc- 
tors have no power to increase the stock. The 
authorities as to the power to increase capital 
stock are collected in a note to this case. 


The issue of bonus stock to induce the advance- 
ment of money tto a corporation on mortgage se- 
curity is held, in Dummer v. Smedley ([{Mich.], 
38 L. R. A. 490), to be unimpeachable by existing 
creditors-of the corporation who try to avoid the 
mortgage and treat the advance as a payment for 
stock. With this case is a note reviewing the 
authorities as to the issue of bonus stock. 


A banker who failed to repudiate the act of his 
son in taking a deposit an hour or two before the 
bank finally closed, and who failed to return the 
money, but within four days after included it in a 
general assignment for creditors, is held, in State 
v. Eifert ({[lowa], 38 L. R. A. 485), to be guilty 
of accepting and receiving the deposit knowing of 
his insolvency. 


> 


Motes of Recent American Decisions. 


Attorney and Client. — Where a contract be- 
tween an attorney and client is broken by the lat- 
ter, the contingent fee agreed upon is not the 
nieasure of the attorney’s recovery for services 
rendered. (French v. Cunnningham et al. [Ind.], 
10 N. E. 797; Tel. Co. v. Semmes, 73 Md. 9; Dur- 
kee v. Gunn, 41 Kan. 496; Polsley v. Anderson, 
7 W. Va. 202; 3 Am. & Eng. Enc. Law [2d ed.], 
27, 421.) 
contract between an attorney and client is pre- 
vented by the client, the attorney may recover on 
a quantum meruit for the services rendered. (Supra, 
Scobey v. Ross, 5 Ind. 445; Quint v. Mining Co., 
4 Nev. 304; Duke v. Harper, 8 Mo. App. 206; 
Weeks’ Attys. at Law [2d ed.], sec. 334.) 


Where the complete performance of a 


Carriers. — To entitle a passenger to recover for 
being taken beyond her station, evidence of mental 
and physical suffering directly resulting from the 
wiong is enough. A showing of damages in dol- 
lars and cents is not required. (Bell v. Gulf & C. 
R. Co. [Miss.], 23 So. 268; 3 Elliott, R. R., p. 
2153; O’Mara v. R. R. Co., 38 N. Y. 445; 
Rorer, R. R. 1142.) In an action by a passenger 


2 


| against a railway company for damages for an 


assault by defendant’s conductor, provoked by 


plaintiff as the aggressor, the burden was on de- 


A contract of a foreign corporation not contrary | fendant to show that such conductor used no more 
to public policy is held valid in Garratt Ford Co. | forée than appeared to him, as a reasonable man, 
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necessary to repel plaintiff's assault on him. (St. 
_L. S. W. R. Co. v. Berger [Ark.], 44 S. W. 809; 
Hanson v. R. Co., 62 Me. 84.) Where a person 
had stepped on the lower step of a car to enter it 
as a passenger, he was entitled to the protection 
of a passenger. (Barth v. Kansas City El. Ry. Co. 
[Mo.], 44 S. W. 778; Smith v. R. Co., 32 Minn. 1; 
Brien v. Bennet, 8 Car. & P. 724.) 


Contracts. — Where money is due on contract, a 
demand therefor is not necessary before suit. 
(Bertha v. Sparks [Ind.], 44 N. E. 831; Ferguson 
v. State, 90 Ind. 38; Olvey v. Jackson, 106 Ind. 
286.) 

Criminal Law. — A conviction of a felony can- 
not be sustained where the record fails to show 
that the accused was arraigned, and that he 
pleaded to the accusation before trial. (Barker v. 
State [Neb.], 74 N. W. 427; Burley v. State, 1 
Neb. 385; State v. Williams, 117 Mo. 379; Johnson 
v. People, 22 Ill. 314; Aylesworth v. People, 65 IIl. 
301; Hoskins v. People, 84 III. 87; Davis v. State, 
38 Wis. 487; State v. Wilson, 42 Kan. 587; Ray v. 
People, 6 Col. 231; People v. Moody, 69 Cal. 184; 
Grigg v. People, 31 Mich. 471; 2 Enc. Pl. & Prac. 
761.) . 

Malicious Prosecution. — Where one, through 
malice, procures a warrant for the arrest of an- 
other, he is not liable to an action therefor, if he 
acted on reasonable or probable cause. (Mesker 
v. McCourt [Ky.], 44 S. W. 975; Farls v. Starke, 
3 B. Mon. 6; Redman v. Stowers [Ky.], 12 S. W. 
270.) 

Partition. — When premises are not susceptible 
of division in a suit for partition, the court, in the 
distribution of the proceeds of the sale thereof, 
will award to the party who has made improve- 
ments thereon the increase in value of the prem- 
ises by reason of such improvement. (Fenton v. 
Wendell et al. [Mich.], 74 N. W.384; Freem. Co.- 
Ten., sec. 510.) 


> —-—— 


Hotes of Recent English Accisions. 


Solicitor — Lien for Costs — Administration 
Action — Documents — Lien in Lifetime of De- 
ceased — Inspection. — A solicitor’s lien is simply 
a right to retain his client’s documents as against 
the client and perspns representing him. Though 
a solicitor may have a lien on a deed for his costs, 
yet, if his client is bound to produce it for the 
benefit of a third person, so also must the solici- 
tor. His right is only as between his client and 
himself. H. died, leaving in his solicitor’s posses- 
sion certain documents on which the solicitor had 
a lien for costs. The solicitor was employed by 
the executors of H. to institute an action for the 
administration of his estate. The conduct of 
the action was afterwards given to a creditor, the 
executors remaining parties and the solicitor con- 





tinuing to act for them. A question arose in the 
action for the determination of which it was neces- 
sary to see some of the above-mentioned docu- 
ments on which the solicitor had a lien. WHeld, 
that the solicitor was bound to produce the docu- 
ments in question for the perusal of the solicitor 
of the creditor having the conduct of the action, 
notwithstanding that they had come into his pos- 
session in the lifetime of the deceased, and that he 
had a lien on them before and at the time of his 
death. Decision of Kekewich, J., affirmed. (Re 
Hawkes; Ackerman v. Lockhart [Ct. of App.], 
Law Times Adv. Reports, Apr. 2, 1898.) 


—— 2+ 


Rew Books and Aew Editions. 


The Law of Estates Created by Will. By Edward 
B. Thomas, of the New York Bar, author of 
“The Law of Negligence.’ New York and 
Albany: Banks & Brothers. 18608. 

This work, embraced in two volumes of 1,000 
pages each, is without question one of the most 
notable as well as valuable treatises issued in a 
number of years. Its primary purpose, as stated 
hy the author in his preface, is to aid those whose 
sole aim is to ascertain the state of the law in New 
York in relation to the creation of estates, with 
special reference to estates created by will. Of 
necessity, the statutes and decisions involving 
estates created by grant or contract have been in 
cluded. The decisions of the Court of Appeals 
to which high tribunal the author pays a just and 
graceful compliment, have been given due promi- 
nence, but in addition the cases decided by other 
courts of this State have been gathered with suf 
ficient fullness and care. In connection with the 
statutes are given explanatory discussions taken. 
when possible, from the notes of the original re- 
visers, or other authoritative The de 
cisions are arranged in chronological and topical 
order, and at least once digested, but when oftener 
employed a briefer abstract is given, with a cross- 
reference to the place of fuller digest. One of the 
most useful features of the work is the case index 
placed at the head of a digest of cases when the 
subject treated presents numerous features. The 
general plan of the work, it may be added, is sim- 
ilar to that employed in treating the “ Law of 
Negligence,” by the same author, which plan has 
been found very convenient and valuable. On the 
exceedingly important subject of the nature ol 
interests in property, and the manner and validity 
of their creation, this work will certainly prove a 
vade mecum to the profession. The talented author 
has evidently spared neither time nor labor in 
making the work full, comprehensive and accu- 
rate, and the magnitude of his self-imposed task 
is not likely to be underestimated by any one 
having a knowledge of the inherent difficulti® of 


sources. 


' the subject. 





